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Responsible Scottish Government; Justice; Civil Law and Legal System; Private
Authority: Law.
Title of the plan: Judicial Factors (Scotland) Bill

What prompted the | The Bill will implement the Scottish Law Commission’s
plan: recommendations in its Report on Judicial Factors, published in
(e.g. a legislative, 2013.

regulatory or
administrative A judicial factor is a person appointed by the court to gather, hold,

provision) safeguard and administer property which is not being properly
managed. Although the volume of appointments of judicial factors is
low they have an important role to play. As at 2022 there were 64
active judicial factories supervised by the Accountant, and there
have been an annual average of 7 applications for appointment of a
judicial factor for the years 2018 to 2022.

The office of judicial factor has a long history in Scots law and there
is a continuing need for capable administrators to be appointed to
manage the property of those who cannot, should not or will not
manage it properly themselves. Although there is a continuing need,
the current law on judicial factors is now regarded by those who use
it as outdated with a cumbersome procedure which is no longer fit
for purpose. This is principally due to the fact that since the Judicial
Factors Acts of the 19th century there has been no new primary
legislation pertaining specifically to the details of the procedure.
Moreover, there seems to be a lack of clarity as to the extent of
judicial factors’ powers which often results in judicial factors being
reluctant to take certain actions, despite them being deemed to be
desirable, without applying to court for additional powers first. Some
powers of judicial factors are also to be found in other legislation,
which makes it difficult for third parties dealing with judicial factors,
and even the judicial factors themselves, to know what they are or
are not entitled to do.

The provisions contained in this Bill will put in place an updated and
comprehensive regime which will bring clarity, accessibility, and
efficiency to this vital but outmoded area of law. Furthermore, the
flexibility introduced by the regime would mean that the solution of
appointing a judicial factor could become more attractive in a wider
range of circumstances. Overall, the Bill introduces a statutory
framework which sets out clearly the essential features of the office
of judicial factor, and the broad parameters within which it should
operate and will be of benefit to all those involved, in any capacity,
in judicial factories.
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The existing legislation on judicial factors dates back to the 19th
century. It is archaic, complex, and no longer fit for purpose with the
result that the usefulness, and potential, of the institution are being
diminished by the outmoded way in which it has to operate. The
Scottish Law Commission examined these issues in detail and made
a number of recommendations in its 2013 Report. The set of
recommendations, if implemented, will put in place an updated and
comprehensive regime that will be of benefit to all concerned.

The Bill provides a statutory framework that sets out clearly the
essential features of the office of judicial factor, and the broad
parameters within which it should operate.

Part 1 of the Bill provides for appointments of a judicial factor, or
interim judicial factor, to be sought by application to the Court of
Session or sheriff court. It makes clear that it is open to the Court of
Session or the sheriff court to appoint a judicial factor in the course
of other proceedings, sets out the grounds for appointing a judicial
factor, and lays out the necessary qualifications for a judicial factor.
It makes provision for the factory estate to vest in a judicial factor and
for a judicial factor to intromit with the estate, and for the
remuneration of judicial factors.

Part 2 of the Bill deals with the functions a judicial factor has by virtue
of appointment. It confers a general function of holding, managing,
administering and protecting the factory estate for the benefit of
those with an interest in the estate. It provides that a judicial factor
has all the powers of a natural person beneficially entitled to the
estate, with an illustrative list of such powers provided in schedule 1.
It includes provision enabling a judicial factor to request relevant
information as to the affairs of the estate from bodies and individuals.
The Bill preserves the existing duty to prepare an inventory of the
estate and introduces a new duty to prepare a plan as to how the
judicial factor proposes to hold, manage, administer and protect the
estate which must be approved by the Accountant of Court. It
requires the judicial factor to regularly report to the Accountant of
Court, including by the submission of accounts, the factor’s dealings
with the factory estate.

Part 3 contains provisions in relation to dealings with third parties.
This includes provision giving protection to third parties acquiring title
from a judicial factor and provision making it clear that the judicial
factor stands in place of the factory estate in any dealings with a third

party.

Part 4 sets out simplified administrative processes for the
distribution, termination, recall and discharge of a judicial factor. It
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provides for the approval by the Accountant of Court of a scheme for
distribution of the factory estate, avoiding the need to refer the matter
to the court where there is no dispute. Where there is an objection
the Accountant must refer the matter to the court. It sets out
processes for distribution of the factory estate on application by
interested parties, the appointment of replacement judicial factors in
the case of death or ceasing to perform duties, and for the
resignation of judicial factors.

Part 5 updates the current provision in relation to the requirements
of the office of the Accountant of Court, particularly the function of
supervising of judicial factors. The Accountant of Court currently has
the power to direct a judicial factor as to how the duties of the office
should be performed and a power to require certain information from
banks. These powers have been preserved and updated in the Bill,
with the Accountant of Court being able to request any information
relevant to their functions from any person or body, and the recipient
of such a request, subject to certain exceptions, being under a duty
to comply. The Bill also imposes a duty on the Accountant of Court
to investigate any misconduct or failure by a judicial factor and report
serious misconduct or material failure to the court.

The policy objectives of the Bill will contribute to the realisation of the
Scottish Government’s purpose by contributing to the National
Outcome on fair work and business, by providing the necessary
legislative framework to help make our economy more stable,
productive and efficient. The recommendations relating to the
Accountant of Court in the role of supervisor of judicial factors would
contribute to National Outcome that we have high quality, affordable
and accessible public services that positively enhance our lives.

The Bill will reform the Scots law of judicial factors. Having
considered the criteria set out in Schedule 2 of the Environmental
Assessment (Scotland) Act 2005 it is not anticipated that there will
be any direct or indirect impact on the environment as a result of
introducing this Bill.

Edinburih EH1 3DG

Private Law Unit
Scottish Government, St Andrews House
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! Please note: (A) The plan has to fall into Section 5(4) of the Environmental Assessment (Scotland) Act 2005 & (B) you should apply the criteria specified within Schedule
2 of this Act to reach a conclusion on no or minimal environmental effects: www.legislation.gov.uk/asp/2005/15/contents (delete this note before submission)
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